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| NTRODUCTI ON

The Conmittee Draft Policy Report on AB 1890 Renewabl es

Funding ("Draft") arbitrarily, wthout |egislative support or

| ogic, and devoid of any discernible policy, defines "in-state" to

pur posely and singul arly exclude one | ong-recognized California

qualifying facility ("QF") fromeligibility to conpete for the

various funding mechani sns AB 1890 offers to California renewabl e

resource providers. Oxbow Power G oup ("Oxbow Power") submts the

foll ow ng conrents to necessarily protest the Draft's unwarranted

twisting of the in-state requirenents of AB 1890.1

Oxbow Power's two geothermal facilities that sell power into

California are QFs, in full conpliance with the Federal Energy

Regul atory Comm ssion's ("FERC') QF requirenents. See 18 CF. R

Part 292,

subpart B (1996). The FERC has appropriately determ ned

t hat one of Oxbow Power's QFs (referenced here as " Oxbow

Geot hermal ") 2 specifically includes as "an integral and necessary

A description of Oxbow Power's worl dwi de and donesti c devel opnent of geot her nal

sources i s provided in Oxbow Power's Comments filed in this docket January 21,

97.

Significantly,

Oxbow Power's other QF facility is also |ocated wi thin Nevada an

livers its power to Edison over Sierra Pacific Power Company's transm ssion

nes. However ,

in contrast to Oxbow Geothernmal, the transm ssion |ines which

liver this project's power into California for sale to Edison are not owned by
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conponent of its qualifying small power production facility" the
"transm ssion |ine which connects Oxbow [ Geothermal] to its
purchasing utility, Southern California Edison Conpany ..." 43
FERC T 61, 286, 61,782. The FERC accordingly and necessarily
exenpt ed Oxbow Geothermal fromregulation as a transmtting

utility. See Oxbow Ceot hernmal Corporation, 43 FERC { 61, 286,

61, 783 (1988) (" Oxbow Geot hermal ").

Ignoring FERC s prior determnation, the Draft woul d renove
California status from Oxbow CGeot hermal on the unprecedented and
unsupported grounds that "generating facilities |ocated outside
California with transmssion lines in California" (Draft at 43)
have ceased being physically |located within the State. Only a
nost contrived distortion of AB 1890 could lead to this
concl usi on. Moreover, no conceivable policy grounds exist to deny
eligibility to Oxbow Geothermal to conpete with other California
renewabl e resource providers for AB 1890 fundi ng.

1. THE DRAFT'S M SI NTERPRETATI ON OF THE | N- STATE
REQUI REMENTS DI STORTS THE STATUTORY LANGUAGE
Contrary to the Draft, AB 1890 does not require a renewabl e

energy producer to have generation facilities in California as an

absol ute precondition to certification. It only requires that

there be "in-state operation"” by the renewabl e producer. 88§

2 project and have not been determ ned to be "necessary to the operation of and
tegral to Oxbow s qualifying facility.” 43 FERC { 61, 286, 61, 783 (1988).
nsequently, Oxbow Power nmakes no claimthat this facility is a California Q-

I gible for AB 1890 renewabl e fundi ng.
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381(b)(3) and (c)(3).
The "linchpin" of the Draft "analysis" is the contrived | ogic
that the statutory phrase "operation of technol ogi es" "would

appear to indicate that it is the generation which is intended to

be "in-state' rather than the resource.” Draft at 43 (enphasis
added) .

No | egislative nor |ogical basis "would appear to indicate"
support for, let alone sustain, the Draft's determ nation that the
phrase "operation of technol ogi es” was intended to deny
eligibility to renewabl e QFs whose California nexus is their

transm ssion facilities.
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I'11. THE DRAFT M SCONSTRUES AND EXAGGERATES THE | MPACT OF
CERTI FYI NG CALI FORNI A QFs LI KE OXBOW GEOTHERMAL

Underlying the Draft's ot herw se inexplicable exclusion of
Oxbow CGeothernmal fromCalifornia status is its apparent fear that

to do so would grant eligibility to huge arm es of out-of-state

renewabl e producers, thereby increasing costs and engenderi ng
adm ni strative chaos:

These restrictions [discrimnating against California

QFs with transmission lines within California] ... [nake

it] easier to certify the location of a particular power

plant and that electricity was generated by that plant,

than to track and account for the fuel or renewabl e

resource that mght be conbined with "non-California

fuels" in a power plant ..." 1d.

The Draft inappropriately |unps Oxbow Geothermal into the
sane category as hypothetical projects with no QF facilities in
California, such as the "Arizona tire-burner” or the "Kansas w nd
farm"™ The Arizona tire-burner seeks certification to sell power
in California froma facility located in Arizona that woul d
produce power fromtires (i.e. resources) gathered in California.
The Kansas w nd producer hopes to sell electricity in California
by wheeling its power across utility-owned transm ssion |ines.

C assi fying Oxbow Geothermal with these projects is conpletely

i nappropriate for a project with FERC-certified QF facilities

within California - a qualification that the Arizona tire-burner
and simlar facilities could never obtain.

First, accepting FERC s determ nation that Oxbow Geot hermal ' s
California transmssion line is an "integral and necessary
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conponent” to the operation of its facility will not permt

countl ess out-of-state renewabl e producers to qualify for AB 1890
funding. The Draft fails to distinguish between out-of-state
producers whose power is delivered into California via

utility-owned transm ssion |lines, and the rare and uni que

situation presented by Oxbow Geot hernmal . 3

Second, certifying Oxbow Geot hermal for AB 1890 fundi ng does
not assure that it will receive any financial assistance. OOxbow
Geothermal is sinply requesting the right to conpete wth other
Cal i fornia renewabl e resource providers for the avail abl e fundi ng
for which it qualifies.

Third, participation by Oxbow Geothernmal in AB 1890's
progranms Wi ll not increase adm nistrative costs. The accounting
and comm ngling fears notivating the Draft are not, have not been,
and sinply cannot be, germane to the situation presented by Oxbow
Geothermal. Al the power on the Oxbow Geothermal line is
generated froma FERC-certified geothermal QF and is delivered
directly to Edison. There is no greater chance of comm ngling
renewabl e and non-renewabl e power on the Oxbow Geot her mal
transm ssion line than there is on any other interconnection which
delivers power fromthe Q- to the purchasing utility. In

contrast, if the Draft permtted out-of-state QFs to deliver power

The Draft would certify a project with generation facilities in California, but
I'l'ing power outside of California - thus contorting the ultinmate goal of AB 189

support renewabl e resources by making them available to California consumners.
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into California on utility common carrier transmssion facilities,
it mght appropriately have concerns regardi ng the comm ngling of
renewabl e and non-renewabl e power.
| V. DENYI NG OXBOW GEOTHERMAL CALI FORNI A | N- STATE STATUS 1| S
PATENTLY | NEQUI TABLE AND | NCONSI STENT W TH PRI OR
COMM SSI ON POLI CY DETERM NATI ONS
The Draft fails to acknow edge or attenpt to reconcile its
"in-state" determnation with the fact that California taxing
authorities insist that Oxbow Geothermal is per se in-state.4
"Taxation wi thout representation” is no nore acceptabl e today than
it was in the eighteenth century.
Conpoundi ng the unfairness is that this Conmm ssion has
her et of ore unquesti onably characteri zed Oxbow Geot hernal ' s
generation as an in-state resource. |In fact, the Draft's Figure
1-1 (p.4) quantifies "California's In-State Renewabl e Capacity,
1996" as including 885 MNof "QF Geothermal" capacity. This
cal cul ati on specifically and appropriately includes the Oxbow
Geothermal facility, which the Draft then inconsistently
classifies as "out-of-state" for certification purposes.
V. THI'S COMM SSI ON MAY NOT LAWFULLY CONTRAVENE FERC' S
DETERM NATI ON THAT OXBOW GEOTHERMAL | S LOCATED I N

CALI FORNI A
If one thing is clear, fromboth the express | anguage of AB

nits January 21 Comments (pp. 5-6), xbow Power quantified and docunented the

llions of dollars it has paid and will continue to pay California state and
cal taxing agencies because of Oxbow CGeot hermal's indi sputabl e physical presenc

thin California.
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18905 and the oral testinony given during the workshops in this
proceeding,6 it is that the Legislature intended renewables with QF
facilities in California to be eligible to conpete for the
renewabl es benefits of AB 1890.7

Excl usi on of Oxbow Geot hernmal fromthe renewabl es benefits of

AB 1890 on the grounds that it is not "in-state" would contravene

It is nore than an i nadvertent coinci dence that AB 1890 contains the sane 25%

ssil fuel limtation as FERC s smal|l power producer (renewable) criteria.

npare 18 CFR § 292.204(b)(2) to AB 1890's § 381(c)(3).

Several participants at the Novenber 5, 1996 Commi ssion Wrkshop coment ed t hat

ey understood the Legislature to intend that FERG certified Qs would

tomatically qualify as renewabl e resource providers for AB 1890 purposes.

The Draft does recogni ze and seek | egislative gui dance regardi ng whet her

lifornia may di scrim nate between renewabl e resource providers |ocated within

d outside of the State. Draft at 18. The constitutional infirmties of this
tended discrimnation are set forth at pages 6-11 of the Oxbow Power January 21
mrent s.

bow Geothermal is not presently challenging its exclusion on constitutional
ounds. Its argunments rest presently on the conpelling factual, equitable, and
gal grounds establishing its as a bona fides California renewabl e energy
ovider. |If this Comm ssion continues to deny Oxbow Geothermal its California
tizenship, it may |ikely consider expanding the scope of its challenge to this

sel ess denial of its rights.
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FERC s determ nation that Oxbow CGeothernmal has California Q
facilities and thus contradict AB 1890's intent to benefit

California Q-s. See Oxbow Geot herrmal. This Comm ssion nust give

great deference to the FERC s determ nati on because it has

"excl usive authority over QF status determ nations." | ndependent

Enerqgy Producers Ass'n v. California Pub. Uils. Conmmin, 36 F.3d

848, 853-854 (9th Gr. 1994) ("IEP'). In IEP, the Court struck
down the California Public Wility Commssion's ("CPUC') QF
noni toring programon the grounds that the CPUC was
i nappropriately seeking to nake i ndependent QF status
determ nations - an area which Congress del egated to the excl usive
provi nce of FERC.
VI . CONCLUSI ON

For all the foregoing reasons, Oxbow Power urges the
Conmttee to reject the Draft's unsupported and inexplicable
excl usi on of Oxbow CGeot hermal fromdefinition of California
renewabl e resource providers eligible to conpete for AB 1890

renewabl e resource funding.8 AB 1890 does not even "appear to

The I ndustry Proposal, which is unopposed on this point, supports an "automatic

rtification" procedure for QFs, based upon FERC rul es, which would permt
rtification of Oxbow Geothermal: "A facility certified under 18 CFR § 292. 204
a small power production qualifying facility and having facilities within
lifornia should automatically qualify as a 'renewabl e resource technol ogy'."

e "Commrents of the American Wnd Energy Association, California Bi omass Energy

liance, Ceothernmal Energy Association for the Novenber 19, 1996 Renewabl es

3\ 2\ 00086. PLD
San Franci sco/ Wdnesday February 26, 1997



i ndi cate" the need for such a purposeful and singul ar excl usion.
Contrary to the suggested paranoia of the Draft, recognizi ng Oxbow
Geothermal as a California renewabl e resource will not open
Pandora's Box. Ganting Oxbow Geothermal its rights as a
California citizen would be consistent with the prior actions of
this Conm ssion and the California taxing authorities.
Alternatively, if the Commttee remains uncertain of the
Legi slature's intended nmeaning of the term"in-state" in AB 1890,
it should, at a mninmum defer from excluding potential eligible
California renewabl e QFs, such as Oxbow Ceot hernal, based on what
it surmses the statutory |anguage "woul d appear to indicate" and

rather, request additional |egislative guidance on this issue.
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ogram Conmi ttee Workshop" at 4.
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